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ORDER ON MOTION FOR RECONSIDERATION AND EXTENSION OF THE APPEAL
PERIOD OF MCI TELECOMMUNICATIONS CORPORATION

INTRODUCTION

On June 11, 1998, the Department of Telecommunications and Energy ("Department™)
issued an order in this consolidated arbitration case which set forth our rulings on the issue of
pricing collocation services under the Telecommunications Act of 1996 ("Act"). Consolidated
Arbitration, D.P.U./D.T.E. 96-73/74, 96-75, 96-80/81, 96-83, 96-94-Phase 4-G ("Phase 4-G
Order"). On July 1, 1998, MCI Telecommunications Corporation ("MCI") filed with the

Department a Motion for Reconsideration ("Motion"), stating that the Phase 4-G Order contains

severa errors and inconsistencies that should be corrected. On July 9, 1998, New England
Telephone and Telegraph Company d/b/a Bell Atlantic ("Bell Atlantic") filed commentsin
opposition to MCl's Motion (Bell Atlantic Comments). MCI’s Motion also requested a seven day
extension of the time for filing an appeal from the fina decision in this matter.

. MOTION FOR RECONSIDERATION

A. STANDARD OF REVIEW

The Department's Procedural Rule, 220 C.M.R. § 1.11(10), authorizes a party to filea
motion for reconsideration within 20 days of service of afinal Department Order. The
Department's policy on reconsideration is well settled. Reconsideration of previously decided
issues is granted only when extraordinary circumstances dictate that we take a fresh look at the

record for the express purpose of substantively modifying a decision reached after review and
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deliberation. North Attleboro Gas Company, D.P.U. 94-130-B at 2 (1995); Boston Edison

Company, D.P.U. 90-270-A at 2-3 (1991); Western M assachusetts Electric Company, D.P.U.
558-A at 2 (1987).

A motion for reconsideration should bring to light previously unknown or undisclosed
facts that would have a significant impact upon the decision already rendered. It should not

attempt to reargue issues considered and decided in the main case. Commonwealth Electric

Company, D.P.U. 92-3C-1A at 3-6 (1995); Boston Edison Company, D.P.U. 90-270-A at 3

(1991); Boston Edison Company, D.P.U. 1350-A at 4 (1983). The Department has denied

reconsideration when the request rests on an issue or updated information presented for the first
time in the motion for reconsideration. Western M assachusetts Electric Company, D.P.U. 85-
270-C at 18-20 (1987); but see Western M assachusetts Electric Company, D.P.U. 86-280-A at
16-18 (1987). Alternatively, a motion for reconsideration may be based on the argument that the
Department's treatment of an issue was the result of mistake or inadvertence. M assachusetts

Electric Company, D.P.U. 90-261-B at 7 (1991); New England Telephone and Telegraph

Company, D.P.U. 86-33-J at 2 (1989); Boston Edison Company, D.P.U. 1350-A at 5 (1983).

B. POSITIONS OF THE PARTIES

MCI argues that the Department erred in its Phase 4-G Order by erroneoudly treating the

NYNEX performance incentive as adirect labor cost; by failing to consider and adopt MCl's
specific adjustments to Bell Atlantic's nonrecurring cage costs; by failing to consider and adopt
MCI's specific adjustment to Bell Atlantic's contractor proposal cage costs; by mischaracterizing

MCI's position on power costs by confusing it with a position taken solely by AT& T
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Communications of New England ("AT&T"); by failing to apply an efficiency factor to Bell
Atlantic's claimed power costs; and by failing to adopt the power cost installation factor
recommended by MCI (MCI Motion at 2-3).

Bell Atlantic opposes the Motion on the grounds that MCI is attempting to reargue issues
considered and decided in the main case (Bell Atlantic Comments at 2). Bell Atlantic contends
that each of M Cl's grounds for reconsideration is without merit and fails to show any of the
factors necessary to establish a claim for reconsideration, and that M Cl's Motion should therefore
be denied (id.).

C. ANALY SIS AND FINDINGS

In reaching our findings in the Phase 4-G Order, the Department considered the same

arguments MCI makesin the Motion. MCI does not identify any extraordinary circumstances
that require us to take afresh look at the record in this case. MCI has not brought to light
previously unknown or undisclosed facts, nor does it identify errors that rise to the level of
mistake or inadvertence. Specifically, we fully considered M Cl's arguments on the issues of the
NYNEX performance incentive, nonrecurring costs, contractors costs, and power costs. Where
appropriate, we made adjustments to Bell Atlantic's proposed cost study to reflect the concerns
raised by MCI. Our adjustments to the cost study may not have been the specific adjustments
proposed by MCI, but they reflect the appropriate adjustments given the record in the case.
MCl's Motion smply reargues issues decided in the main case.

With respect to the issue of power costs, MCI argued that Bell Atlantic's "proposal must

be rgjected on burden of proof grounds’ (MCI Brief at 21) and joined with AT&T in claiming that
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"these same power costs are already being recovered from other rates and charges previousy
established" by Bell Atlantic (id. at 19; see dso MCI Reply Brief at 5). MCI also joined with
AT&T inits methodological dispute with Bell Atlantic, stating that Bell Atlantic's power costs
"have not been justified under TELRIC principles’ (MCI Brief at 19). We recognize that MCI
also went beyond these points to make specific proposals with regard to the calculation of power
costs, but we read from the record evidence and M Cl's arguments that its primary
recommendation to us was rejection of Bell Atlantic's power cost charge. Hence, we
characterized its position and that of AT& T as a"wish that the collocation equipment . . . be freed

of any associated power charge." Phase 4-G Order at 20. Our characterization does not

misconstrue M Cl's arguments; our treatment of this issue was not the result of mistake or
inadvertence. In any event, that characterization is less central to afinal outcome than is our
determination that "the Bell Atlantic method is sound.” Id.

Therefore, because no new issues have been brought to light, no extraordinary
circumstances have been identified, no unknown or undisclosed facts have been revealed, and no
mistake or inadvertence has been shown that would have a significant impact upon our decision,

MCI’s Motion for Reconsideration is denied.

[1. MOTION FOR EXTENSION OF THE JUDICIAL APPEAL PERIOD

A. STANDARD OF REVIEW

G.L.c. 25, 85, providesin pertinent part that an appeal of a Department final order must
be filed with the Department no later than 20 days after service of the order "or within such

further time as the Commission may allow upon request filed prior to the expiration of the twenty
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The twenty-day appeal deadline indicates a clear intention on the part of the legidature
and the Department to ensure that the decision of an aggrieved party to appeal afina order of the
Department be made expeditioudy. Swift judicial review benefits both the appealing party and
other parties, and serves the public interest by promoting the finality of Department orders
Nunnally, D.P.U. 92-34-A at 4 (1993).

The Department's procedural rules state that reasonable extensions of the appeal period
shall be granted upon a showing of good cause. 220 C.M.R. § 1.11(11). Inregardsto
determining what constitutes good cause, the Department has stated:

Good cause is arelative term and it depends on the circumstances of an individual

case. Good cause is determined in the context of any underlying statutory or

regulatory requirement, and is based on a balancing of the public interest, the
interest of the party seeking an exception, and the interests of any other affected

party.

Boston Edison Company, D.P.U. 90-355-A at 4 (1992).

B. POSITIONS OF THE PARTIES

In requesting an extension of time within which to appeal of seven days after the issuance
of this Order, MCI contended that more time was necessary to: (1) allow the Department

adequate time to reconsider the Phase 4-G Order; (2) alow MCI time to properly review the

compliance filing made by Bell Atlantic in accordance with the Phase 4-G Order; and (3) alow

parties an opportunity to appeal the final decision after the issuance of this Order (Motion at 9).
Bell Atlantic argues that the Department should deny M CI's request where MCI has

ignored the Department's standards for reconsideration and simply reargued issues decided in the
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main case (Bell Atlantic Comments at 10-11). Bell Atlantic aso notes that under the Act, the
state agency action that gives rise to possible appellate review is the determination made in
conjunction with approva of an interconnection agreement or statement of generally available
terms (id. at 11, n.4).

C. ANALY SIS AND FINDINGS

MCI requests additional timeto file an appeal of the Department's final Order on
collocation pricing until after the Department issues its Order on MCl's Motion. However, the
time for MCI to appeal a decision of the Department on an arbitrated issue is after the decision
has been incorporated into an interconnection agreement, and the Department issues an Order
approving or rejecting the interconnection agreement. See 47 U.S.C. § 252(e)(6) (party
aggrieved by state commission determination may bring action in federal district court to
determine whether the agreement ... meets the requirements of sections 251 and 252). Asof the
date of this Order, MCI and Bell Atlantic have not filed an final interconnection agreement
between them, and the Department has not issued an Order approving or rejecting the agreement.*

MCl's Motion for Extension of the Judicial Appeal Period is not ripe and is therefore denied.

! On June 17, 1998, Bell Atlantic and MCI filed with the Department their respective
versions of an interconnection agreement between them. The Department is currently
reviewing both versions and will soon advise the parties of the language to includein a
final version of the agreement, then to be submitted to the Department for review under
§ 252(e) of the Act.
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V. ORDER

Accordingly, after due consideration, it is
ORDERED: That the Motion for Reconsideration of MCI Telecommunications

Corporation, filed with the Department on July 1, 1998, be and is hereby DENIED; and it is

FURTHER ORDERED: That the Motion for Extension of the Judicial Appeal Period of

MCI Telecommunications Corporation, filed with the Department on July 1, 1998, be and is
hereby DENIED.

By Order of the Department,

Janet Gail Besser, Chair

James Connelly, Commissioner

W. Robert Keating, Commissioner

Paul B. Vasington, Commissioner

Eugene Sullivan, Commissioner



